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Learning Objectives

At the end of this talk, you should have a basic
understanding of:

 the structure of Government and the Canadian Judicial
system

* how laws are made in Canada
e Charter rights and freedoms.
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o Introduction

o« Common Law vs. Civil Law

o Constitution Act, 1867

o The Structure of Government in Canada
o The Canadian Court System

o Constitution Act, 1982

o The Charter of Rights and Freedoms
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True or False?

Canada started as part of the United
States before breaking away in 18677
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Common Law vs. Civil Law

Explores the differences between
Canada’s two legal traditions inherited
from England & France
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Common Law Tradition

* Alegal system inherited from THE
England HIST ORX
* Judge-made Law OF BHS

* Based on the principle of Common Law
Stare Decisis B

— “To stand on decided cases” - ENGLAN D
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e System of rules based on
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Civil Law Tradition
* Legal system originating in Continental Europe

* Core legal principles are codified in Civil codes

— A comprehensive statement of rules framed as broad,
general principles to deal with any dispute that may
arise.

* Judges in a civil-law system primarily apply the
legal principles set out in the Code and body of
statutes

— Case-law precedents are a secondary source

* Quebec is the only province with a civil code, based
on the French Napoleonic Code
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Common Law vs. Civil Law

Source of Law Case law and Statutes (The QC
Statues Civil Code)

Final Authority Supr%rgi a%C;urt of SUPreCrr;i a%c;urt of
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Sources of Law

. Constitutional law
. Case Law - “Judge-made” law

1
2
3. Statutory Law - “Government-made” law
4

. Aboriginal Law and Indigenous Law
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What is Aboriginal law?

* The body of Canadian law that concerns a

variety of issues related to Aboriginal peoples
in Canada.

* |n other words, situations where the
Aboriginal status of an individual or group
may impact the legal outcome or the process
leading to a legal outcome.
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Definition of an Aboriginal person

Defined in s. 35(2) of the Constitution Act,
1982, as including “Indian, Inuit and Meétis
peoples of Canada.”
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We are all treaty people

We are located in Mi’kma’ki, the ancestral and unceded
territory of the Mi’kmaq. We are all Treaty people.

 The land we are on is part of Mi’kma’ki, the territory of the
Mi’kmagqg.

* The territory is both ancestral and unceded. The
Peace and Friendship treaties signed between the British

Crown and the Mi’kmagq (unlike many other historic
treaties in Canada) did not involve surrender of land.

 “We are all Treaty people” reflects that the Peace and
Friendship treaties apply to all parties involved, Indigenous
and settler alike.
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* Treaty rights are protected by Canada's
Constitution.

e Section 35 of the Canadian Constitution
recognizes and affirms existing Aboriginal and
treaty rights of the Aboriginal people of

Canada, including the Peace and Friendship
Treaties.
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Constitution Act, 1867

British North American Act 1867
&

The Dominion of Canada
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What is a Constitution?

* A constitution provides the fundamental rules
and principles that govern a country

* Creates the institutions and branches of
government, and defines their powers.

 The Constitution of Canada includes:
— The Constitution Act, 1867, and
— The Constitution Act, 1982
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Constitution Act 1867

* Enacted as the British
North America Act 1867

e Created a federal dominion
with a constitution similar
in principle to the U.K.

— Written and Unwritten

 Established ON, QB, NS and
NB as the first provinces of

http://www.liceoberchet.it/ricerche/geo5d_04/America_Nord/Canada/immagini/
trudeau.jpg

the DOminiOn Of Canada Sir John A. MacDonald, Canada’s 15t

Prime Minister
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Constitution Act (1867)

e Sets out the basic principles and structure of
government in Canada
— House of Commons, the Senate, and the judiciary

* Defines the powers of each of the three

branches of government:

— Legislative Powers — Who makes the laws?
— Executive Powers — Who enforces the law?
— Judicial Powers — Who interprets the law?

Problem - No provision for changing the Constitution
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Division of Powers

* Rule-making powers are divided between
the provinces and federal government

e Section 91 — Federal Powers
— National issues that extend across Canada, i.e.
Criminal Law, First Nations, National Defence

e Section 92 — Provincial Powers

— Regulate matters of local importance, i.e. Health,
Education, Marriage, Property and Civil Rights
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True or False

The Federal Government and the Provincial
Government sometimes share power over
certain matters (for example...health!)
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* The Constitution gives certain power to the
Federal government under s.91 and certain
powers to the Provincial government under s.
92

* HOWEVER, there are some areas where both
levels of government make laws regarding
specific matters.
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Constitutional Conventions

* Constitution — Written legal provisions that
establish political rules and practices

— Create wide powers, discretions and rights

* Conventions — Unwritten political rules and
practices

— They are not laws and cannot be enforced by courts

— Often limit the way powers, created by written
rules, can be used
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Constitutional Conventions

e Serve two major functions:

a) Provide guidance on where the written
constitution is silent or ambiguous

b) Specify how the legal powers set out in the
Constitution are to be exercised
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Example of Conventions

1. Conventions that limit the Governor
General’s powers with respect to the
executive government and Parliament.

2. Conventions that support responsible
government
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By Constitution
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Government in Canada

The Structure and Role of
Government: Exploring Canada’s
Political & Judicial systems
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Canada’s Political System

CANADA is a Parliamentary Democracy, a
Federation, and a Constitutional Monarchy

D
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Parliamentary Democracy
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Federalism
What is a Federal System?
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Constitutional Monarchy
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Levels of Government

e Canada has three levels of government:

1. Federal
2. Provincial

3. Municipal
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The Canadian Government

-

FEDERAL FPROVINCIAL
COVERNMENT GOVERNMENT

L
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Federal Government
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Canadian Parliamentary System

Canada has three branches of government:

1. Legislative Branch
2. Executive Branch

3. Judicial Branch
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The Legislative Branch

e Parliament of Canada is the legislative branch
of the federal government

— Westminster System - Bicameral Parliament

* Parliament itself is made up of three parts:
1. the Monarch,
2. the Senate (Upper House) and

3. the House of Commons (Lower House).
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The Legislative Branch

e House of Commons is the
LEGISLATIVE BRANCH maJOF |aW ma klng bOdy

{ — 333 members called MPs

— Directly elected by voters

[Par"ame”t} e Laws require the approval
of both the Senate and
House

[ Senate 1 [ g'o"r;“jneo‘fs } — Governor General must give
a bill Royal Assent for it to
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Executive Branch

e The Government is the Executive branch of the
federal government
e Consists of the Executive

— the Monarch and Governor General,
— the Prime Minister and
— the Cabinet

... and Federal departments
— i.e. National Defence, Public Safety, Citizenship and
Immigration
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How does the Executive branch work?

[ ] * Responsible for the
l day-to-day functioning
[ } of government

v  Prime Minister and
[ EXECUTIVE BRANCH } Cabinet propose
' policies and bills

I

Public Service executes

[

[ L/} £\ } and administers the
| law
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How are laws passed in Canada?

Proposed

government
policy

Informal and

:> ad hoc review

consultation

—>

and

Preparation of
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to Cabinet
(MC)

—

Cabinet Committee
considers MC and
prepares a
committee report
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Provincial Government

—

New
Brunswick

Laws Apply only in Nova Scotia
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First Nations Governance

* First Nations communities are governed by

elected Band Councils
— Similar to municipal governments

 Councils make decisions that affect their local
communities
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Canadian Court System

The Judicial Branch & the Structure of
the Canadian Court System
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The Judicial Branch

e The Third Branch of
Government

* The Judiciary is independent
of the Executive

— Protects the principle of
Judicial Independence

* Responsible for upholding
the Rule of Law

— Courts provide an impartial
forum for resolving disputes
and enforcing laws

0,
l E G A l I N FO http://www.cic.gc.ca/english/resources/publications/discover/images/
N OVA S ( OT | A section-10-a-Large.jpg




The Judicial Branch

* Courts are created and maintained by the

Provinces

— S. 92 gives the Provinces power over the
“Administration of Justice”

e Judges are federally appointed, by the Executive

— The federal government appoints and pays the
superior court judges.

— The provinces appoint and pay judges who serve in
the lower courts that deal with violations of

provincial laws and less serious criminal matters.
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Structure of the Courts

Supreme Court of Canada

Court Martial Federal Court
C tsof A |
Appeal Court ourts of ppea of Appeal

Superior Courts Federal Court Tax Court
of Canada
m Provincial/ Territorial
Courts
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The Supreme Court of Canada

"

IR ST M e T S

|
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The Administrative Branch

[ ADMINISTRATIVE BRANCH }

{ Administrative Agencies J

_

-~

"

Canadian Human Rights
Commission (CHRC)

~
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Administrative Boards and Tribunals

e Federal Administrative Branch

—Immigration and Refugee Protection Act
* Immigration and Refugee Board of Canada

* Tribunals
—Refugee Protection Division (RPD)
—Immigration Division (ID)
—Immigration Appeal Division (IAD)
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Non-Court Processes

 Provincial Administrative Branch

—Administrative Tribunals
e The Human Rights Act

—Nova Scotia Human Rights Commission

* Workers’ Compensation Act
—Nova Scotia Worker’s Compensation Board
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Constitution Act, 1982

Canada Act 1982 (U.K.) & Patriation of
the Canadian Constitution
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The Constitution 1982

* |[n 1982, Prime Minister,
Pierre Elliott Trudeau
“Patriates” the Constitution

* The Constitution of Canada

becomes the “Supreme law
of Canada”

* Entrenches the Canadian
Charter of Rights and
Freedo

[7d] | A\ y
N OVA S C O-l- I A h'ctp://gamecola.net/wp-content/upIoads/ZOlO/lO/john-a-macdonaId.jpgﬁq}\_#‘F




Constitution Act (1982)

* Part |- The Charter of Rights and Freedoms
—s.1to 34

* Part Il — Rights of the Aboriginal Peoples
—5S.35

* Section 38: Incorporates an amending formula
— Allows Canada to amend its own Constitution

e Section 52: “All other laws must be consistent

with the Constitution”
— Constitutional Supremacy increases the power of the
Cour%by expanding judicial review
|
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The Canadian Charter of
Right and Freedoms

What rights are protected by the
Charter and what relationships does it
Govern?

LEGAL INFOV
NOVA SCOTIA




. A gt Gt v e . s e g
e e Ow 2 s premar de

Garantie des droits et libenés

ek e e el -~ b b
e [ et W o g
Lbends fondamernales
— Ot 4 Kol s sy o W S -
R g, i o i, ¢ . & o % & xpo ¢
o

o M
i g g ) Bt £ s

Droxs démocratiques
— T R e § e B e w1 2w g
B e e uw-u—t.m
ey -

CHARTE
CANADIENNE DES DROITS
ET LIBERTES

firsaes Wl mmn

£xe ke dron me du Coach 0 s S mmemennd = ¥ oty &

—‘-hm- r:.-,._--..u- ..va...-.'...—

ot peorie -y 5
o it v G Db ) Somm B l-—-.w
TR P e gt g Pt i € Pa e o Pt B E St &
-“lﬁ-.q--.-.”‘ '.—‘-nl

e o

& - pyp— .—.—h—-mﬁg—ua—-hh

B P
el e e om

Lieré de craulavion et d éablinament
—_— ;Im(mmr-hih.ﬁm—"n("ﬁﬂm
 Ea s 2 s o
i bt

e -
e prrtn v it St o oten e § ok e A
s 4 vy s

s ot o
A o V. W n-vt-
Pt 20 s 5 mes sutio

g s ¢ et s i e e et e

3 e | a0t § 0 St ol 0 Ml A b

et e gt f¢ Pt a3 B W, 5 Chat &

—

R A ) o o e eenage wn e g § b -
b

o T ubm-i‘nu-
comgremce ;e

e o L Lt it .t.——-aun -
Ao i Tt £t

Droxs 3 Fégalieé

— 0L R pom B2 et

s | v
5 o 08 ot o et
>

b
- " T S A

s b e | g e

g, n e . s 30 e 4

Langues officedes du Canada
— L e T s w s gy e by Sl
-'“I-.-I e e e i

i Einds e
..-.,.u.—.—n....;—h-.u—....o.ﬁ---;.

e o Gt |t ST T

LEGAL |NF0’D
NOVA SCOTIA

s geeer e b it e

o o Frawge BV 8 8| g, 41 Ls st

P S S I T I G AT A A B VAP

Bramoh o o s 98 o St @ eviign dgos, tucaumens b ot
- Garirn o n dmam

D, T T | i S 8 | e . e e b
Rt -

-

P e . A . AT ) B g P (4

ot b ot 4 4 S £ g W B s [ S
P

e -
e e Ny e el
Shom o s £ e s g T i i b S it

-

mucmwﬂx—nlh"w:ﬁun
Fungho Same

The Charter of Rights & Freedoms

Ve e samen o e sepree 0 3
e $eu Caloment | 8
bt

Prp—
e——

Dispositions géncrales

Brrw il 0 e s i B At ol . L ac [
& G, S r-.t.u.wa.ar . - ek 0 S e g X B
g —— Fubems o S e Mgl o v W Ry

4 ol o s o e ey s, € 0wt o 4

i
"P"-JBJ.U'—QI-
-:-Mf—n-.\-—.w.. g e

o

s
A B L FEAT &t 3 Tt g 3 e s g s e
B B O P AAE G T

Aggcaion de b chaste

st ——y Py,
e mm»amr-wn’n
Snkaaon g e ¥ St s PONFE

Tare
— T e s grntn jutin ey amdunn e B &
o B e it B e b
- — - T ——

N0 o g b st G e 0 8.3 04 e 1 & Mo
-~ —

S

http://www.alloprof.qc.ca/ImagesDesFiches/7000-7499-Histoire-premier-cycle/7064/7064i3.jpg




The Charter...

 Forms Part | of the Constitution Act 1982
— Entrenches a bill of rights in the Constitution

* Protects fundamental Rights and Freedoms of
all individuals in Canada

— Section 1: these rights are not absolute

* Only applies to
government laws and
actions

federal, provincial, and
municipal governments

LEGAL INFOV
NOVA SCOTIA




The Charter...

* Canadian Courts play a very important role
in upholding Charter rights

— Judges have the power to strike down laws and order
government to amend laws that violate the Charter

* Section 52: Parliamentary Supremacy is
replaced by Constitutional Supremacy.

— Limits the power of Parliament and provincial
legislatures
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What rights does the Charter protect?

* Fundamental Freedoms
— i.e. Freedom of Expression, Association, and
Religion
* Democratic Rights

— Protect our democratic system of government and
the right to vote

* Mobility Rights

— Citizens and Permanent Residents have the right to
move freely and live in any province, and pursue a
livelihood
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What rights does the Charter protect?

* Legal Rights

— Protect the right to life, liberty and safety of the person,
except through proper legal procedures when dealing with
law enforcement or the justice system

* Equality Rights
— Prevent government from discriminating against people on
the basis of race, ethnic origin, gender, age or disability.

- Language Rights
— The right to use English or French when communicating with
government

The Charter also recognizes Aboriginal and treaty rights
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Section 27 — Multicultural Heritage

* Section 27: the Charter is to be
interpreted in a multicultural context.
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Section 28 —Equality of the Sexes

* Section 28: All Charter rights are
guaranteed equally to men and
women
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Resources

For more information please visit:

1. Parliament of Canada — About Parliament
http://www.parl.gc.ca/AboutEducation.aspx?Language=E

2. Government of Canada
http://www.justice.gc.ca/eng/csj-sjc/just/index.html

3. The Canadian Superior Courts Judges
Association (CSCJA)

http://www.cscja-acjcs.ca/rule of law-en.asp?l=4
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Thanks

 Adam Weryha, Dal Public Law Placement Student

* Generous funding for this project was provided by
the Law Foundation of Ontario Access to Justice

Fund.

W /4 The Law
Foundation
of Ontario

Advancing access to justice
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Questions?
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